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Summary 

Beginning in the summer of 2013, media reports of foreign intelligence activities conducted by 
the National Security Agency (NSA) have been widely published. The reports have focused on 
two main NSA collection activities approved by the Foreign Intelligence Surveillance Court 
(FISC) established under the Foreign Intelligence Surveillance Act (FISA) of 1978. The first is 
the bulk collection of telephony metadata for domestic and international telephone calls. The 
second involves the interception of Internet-based communications and is targeted at foreigners 
who are not within the United States, but may also inadvertently acquire the communications of 
U.S. persons. As public awareness of these programs grew, questions about the constitutionality 
of these programs were increasingly raised by Members of Congress and others. This report 
provides a brief overview of these two programs and the various constitutional challenges that 
have arisen injudicial forums with respect to each. 

A handful of federal courts have addressed the Fourth Amendment issues raised by the NSA 
telephony metadata program. FISC opinions declassified in the wake of the public’s awareness of 
the NSA telephony metadata program have found that the program does not violate the Fourth 
Amendment. Similarly, in ACLU v. Clapper, the federal District Court for the Southern District of 
New York held that a constitutional challenge to the telephony metadata program was not likely 
to be successful on the merits. However, in Klayman v. Obama, the federal District Court for the 
District of the District of Columbia disagreed and held that there is a significant likelihood that a 
challenge to the constitutionality of the NSA telephony metadata program would be successful. 

Constitutional challenges to the NSA’s acquisition of Internet communications of overseas targets 
under FISA have arisen in a number of different contexts. First, such challenges have arisen in 
both the FISC and the Foreign Intelligence Surveillance Court of Review as part of those courts’ 
roles in approving the parameters of these collection activities. Secondly, constitutional 
challenges have been brought in traditional federal courts as civil actions by plaintiffs asserting an 
injury or in criminal proceedings by defendants who have been notified that evidence against 
them was obtained or derived from collection under Section 702. While the FISA courts have at 
times curbed the government’s ability to engage in surveillance activity to ensure compliance 
with the Fourth Amendment, other federal courts have not yet reached the merits of any 
constitutional challenges to these collection activities. 
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B eginning in the summer of 2013, media reports of foreign intelligence activities conducted 
by the National Security Agency (NSA) have been published and are apparently based on 
unauthorized disclosures of classified information by Edward Snowden, a former NSA 
contractor. The reports have focused on two main NSA collection activities conducted under the 
auspices of the Foreign Intelligence Surveillance Act (FISA) of 1978. 1 The first is the bulk 
collection of telephony metadata for domestic and international telephone calls. The second 
involves the interception of Internet-based communications and is targeted at foreigners who are 
not within the United States, but may also inadvertently acquire the communications of U.S. 
persons. 

As the public’s awareness of these programs has grown, Members of Congress and the public 
have increasingly voiced concerns about the constitutionality of these programs. 2 This report 
provides a description of these two programs and the various constitutional challenges that have 
arisen injudicial forums with respect to each. Although a brief overview of the constitutional 
arguments and issues raised in the assorted cases is included, a detailed analysis or evaluation of 
those arguments is beyond the scope of this report. 



Summary of the Foreign Intelligence Surveillance 
Act of 1978 



As both programs make use of authorities provided under FISA, this section provides a brief 
description of that statute to help inform the subsequent discussion. FISA currently provides 
procedures for the approval of various types of investigative methods: (1) electronic 
surveillance, 3 (2) physical searches, 4 (3) pen register/trap and trace surveillance, 5 and (4) the use 
of orders compelling the production of tangible things. 6 The FISA Amendments Act (FAA) of 
2008 added additional provisions for the foreign intelligence targeting of non-U. S. persons 
reasonably believed to be abroad 7 and the targeting of U.S. persons reasonably believed to be 
located abroad. 8 Although the requirements for each category of investigative tool differ 
significantly from one another, all make use of the Foreign Intelligence Surveillance Court 
(FISC), a specialized Article 111 court established under FISA to review and approve 



1 50 U.S.C. §1801 etseq. 

2 See, e.g., Senators Ron Wyden, Mark Udall, Martin Heinrich, End the N.S.A. Dragnet, Now, N.Y. Times, November 
25, 2013; Privacy and Civil Liberties Oversight Board, Report on the Telephone Records Program Conducted 
under Section 215 of the USA PATRIOT Act and on the Operations of the Foreign Intelligence Surveillance Court, at 
103-104 (January 23, 2014) available at http://www.pclob.gov [hereinafter “PCLOB Report”]; Privacy and Civil 
Liberties Oversight Board, Public Hearing Regarding the Surveillance Program Operated Pursuant to Section 702 
of the Foreign Intelligence Surveillance Act (March 19, 2014). 

3 50 U.S.C, § 1803(a). 

4 Id. § 1822(c). 

5 Id. § 1842(a)(1). A pen register is a device which records all outgoing numbers dialed from a particular telephone line. 
A trap and trace device is akin to a “caller-ID” feature that records the telephone numbers from which incoming calls 
are being dialed. 

6 Id. §1861(b)(l). 

1 Id. § 1 881a. 

s Id. §§ 1 88 lb(a), 1881c(a). U.S. persons are defined in FISA to include U.S. citizens and legal permanent residents, as 
well as unincorporated associations comprised of a substantial number of U.S. persons and most domestically chartered 
corporations. 50 U.S.C. § 1 80 1 (i). 
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